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§381.5

(1) For performance of such
work in a feature presen-
tation of PBS:

2013-2017 c.veviniieiiiiennnes

(2) For performance of such
a work as background or
theme music in a PBS
program:

2013-2017 .oovneniieinieaenn, $58.51

(3) For performance of such
a work in a feature pres-
entation of a station of
PBS:

2013-2017 ..oevvniriiineinenenn, $19.84

(4) For performance of such
a work as background or
theme music in a pro-
gram of a station of PBS:

2013-2017 ..veniiiiiieienans $4.18

(5) For the performance of
such a work in a feature
presentation of NPR:

2013-2017 coveniniiiiiienane $23.53

(6) For the performance of
such a work as back-
ground or theme music in
an NPR program:

2013-2017 ..ovveniiiiieiennn $5.70

(7) For the performance of
such a work in a feature
presentation of a station
of NPR:

2013-2017 ..ovveniiiineneienenn, $1.66

(8) For the performance of
such a work as back-
ground or theme music in
a program of a station of
NPR:

2013-2017 ..ovniniieiieienn, $.59

(9) For purposes of this schedule the
rate for the performance of theme
music in an entire series shall be dou-
ble the single program theme rate.

(10) In the event the work is first per-
formed in a program of a station of
PBS or NPR, and such program is sub-
sequently distributed by PBS or NPR,
an additional royalty payment shall be
made equal to the difference between
the rate specified in this section for a
program of a station of PBS or NPR,
respectively, and the rate specified in
this section for a PBS or NPR program,
respectively.

(b) Payment of royalty rate. The re-
quired royalty rate shall be paid to
each known copyright owner not later
than July 31 of each calendar year for

$232.18

37 CFR Ch. lll (7-1-13 Edition)

uses during the first six months of that
calendar year, and not later than Janu-
ary 31 for uses during the last six
months of the preceding calendar year.

(c) Records of use. PBS and NPR shall,
upon the request of a copyright owner
of a published musical work who be-
lieves a musical composition of such
owner has been performed under the
terms of this schedule, permit such
copyright owner a reasonable oppor-
tunity to examine their standard cue
sheets listing the nondramatic per-
formances of musical compositions on
PBS and NPR programs. Any local PBS
and NPR station that shall be required
by the provisions of any voluntary li-
cense agreement with ASCAP, BMI or
SESAC covering the license period
January 1, 2013, to December 31, 2017, to
provide a music use report shall, upon
request of a copyright owner who be-
lieves a musical composition of such
owner has been performed under the
terms of this schedule, permit such
copyright owner to examine the report.

(d) Terms of use. The fees provided in
this schedule for the performance of a
musical work in a program shall cover
performances of such work in such pro-
gram for a period of four years fol-
lowing the first performance.

[72 FR 67647, Nov. 30, 2007, as amended at 77
FR 71105, Nov. 29, 2012]

§381.5 Performance of musical com-
positions by public broadcasting
entities licensed to colleges and
universities.

(a) Scope. This section applies to the
performance of copyrighted published
nondramatic musical compositions by
noncommercial radio stations which
are licensed to accredited colleges, ac-
credited universities, or other accred-
ited nonprofit educational institutions
and which are not affiliated with Na-
tional Public Radio. For purposes of
this section, accreditation of institu-
tions providing post-secondary edu-
cation shall be determined by a re-
gional or national accrediting agency
recognized by the Council for Higher
Education Accreditation or the United
States Department of Education; and
accreditation of institutions providing
elementary or secondary education
shall be as recognized by the applicable
state licensing authority.
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(b) Voluntary license agreements. Not-
withstanding the schedule of rates and
terms established in this section, the
rates and terms of any license agree-
ments entered into by copyright own-
ers and colleges, universities, and other
nonprofit educational institutions con-
cerning the performance of copyrighted
musical compositions, including per-
formances by noncommercial radio sta-

§381.5

tions, shall apply in lieu of the rates
and terms of this section.

(¢c) Royalty rate. A public broad-
casting entity within the scope of this
section may perform published nondra-
matic musical compositions subject to
the following schedule of royalty rates:

(1) For all such compositions in the
repertory of ASCAP, the royalty rates
shall be as follows:

(€]

Number of full-

time students 2013 2014 2015 2016 2017
Level 1 <1,000 ..ooiiciernne $319 $325 $332 $339 $345
Level 2 .| 1,000-4,999 . 369 376 384 392 399
Level 3 . | 5,000-9,999 ... 505 515 525 535 546
Level 4 10,000-19,999 ..... 655 668 681 695 708
Level 5 20,000 + ...cocounnee 822 838 855 872 890

(ii) Level 1 rates as set forth in para-
graph (c)(1)(i) of this section, shall also
apply to College Radio Stations with
an authorized effective radiated power
(ERP), as that term is defined in 47
CFR 73.310(a), of 100 Watts or less, as

gardless of the size of the student popu-
lation.

(2) For all such compositions in the
repertory of BMI, the royalty rates
shall be as follows:

. ; . @)
specified on its current FCC license, re-
Number of full-
Hime students 2013 2014 2015 2016 2017
<1,000 .orverrienn $319 $325 $332 $339 $345
1,000-4,999 . 369 376 384 392 399
. | 5,000-9,999 ... 505 515 525 535 546
10,000-19,999 ..... 655 668 681 695 708
20,000 + .ovooerrrene 822 838 855 872 890

(ii) Level 1 rates, as set forth in para-
graph (¢)(2)(i) of this section, shall also
apply to College Radio Stations with
an authorized effective radiated power
(ERP), as that term is defined in 47
CFR 73.310(a), of 100 Watts or less, as
specified on its current FCC license, re-
gardless of the size of the student popu-
lation.

(3) For all such compositions in the
repertory of SESAC, the royalty rates
shall be as follows:

(i) 2013: $140.00 per station;

(ii) 2014: $140 per station, subject to
an annual cost of living adjustment in
accordance with paragraph (c¢)(3)(vi) of
this section;

(iii) 2015: The 2014 rate, subject to an
annual cost of living adjustment in ac-
cordance with paragraph (c)(3)(vi) of
this section;

(iv) 2016: The 2015 rate, subject to an
annual cost of living adjustment in ac-
cordance with paragraph (c)(3)(vi) of
this section;

(v) 2017: The 2016 rate, subject to an
annual cost of living adjustment in ac-
cordance with paragraph (c)(3)(vi) of
this section.

(vi) Such cost of living adjustment to
be made in accordance with the greater
of

(A) The change, if any, in the Con-
sumer Price Index (all consumers, all
items) published by the U.S. Depart-
ment of Labor, Bureau of Labor Statis-
tics during the twelve (12) month pe-
riod from the most recent Index, pub-
lished before December 1 of the year
immediately prior to the applicable
year, or

(B) Two percent (2%).
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(4) For the performance of any other
such compositions: $1.

(d) Payment of royalty rate. The public
broadcasting entity shall pay the re-
quired royalty rate to ASCAP, BMI and
SESAC not later than January 31 of
each year. Each annual payment to
ASCAP, BMI and SESAC shall be ac-
companied by a signed declaration
stating the number of full-time stu-
dents enrolled in the educational enti-
ty operating the station and/or the ef-
fective radiated power (ERP) as speci-
fied in its current FCC license. An
exact copy of such declaration shall be
furnished to each of ASCAP, BMI and
SESAC.

(e) Records of use. A public broad-
casting entity subject to this section
shall furnish to ASCAP, BMI and
SESAC, upon request, a music-use re-
port during one week of each calendar
year. ASCAP, BMI and SESAC shall
not in any one calendar year request
more than 10 stations to furnish such
reports.

[72 FR 67647, Nov. 30, 2007, as amended at 73
FR 72726, Dec. 1, 2008; 74 FR 62705, Dec. 1,
2009; 75 FR 74623, Dec. 1, 2010; 76 FR 74703,
Dec. 1, 2011; 77 FR 71105, Nov. 29, 2012]

§381.6 Performance of musical com-
positions by other public broad-
casting entities.

(a) Scope. This section applies to the
performance of copyrighted published
nondramatic musical compositions by
radio stations not licensed to colleges,
universities, or other nonprofit edu-
cational institutions and which are not
affiliated with NPR. In the event that
a station owned by a public broad-
casting entity broadcasts programming
by means of an in-band, on-channel
(“‘IBOC”) digital radio signal and such
programming is different than the sta-
tion’s analog broadcast programming,
then any such programming shall be
deemed to be provided by a separate
station requiring a separate royalty
payment.

(b) Definitions. As used in paragraphs
(d) and (e) of this section, the following
terms and their variant forms mean
the following:

(1) Feature Music shall mean any per-
formance of a musical work, whether
live or recorded, that is the principal
focus of audience attention. Feature

37 CFR Ch. lll (7-1-13 Edition)

Music does not include bridge, back-
ground, or underscore music, themes or
signatures, interstitial music between
programs such as in public service an-
nouncements or program sponsorship
identifications, brief musical transi-
tions in and out of program segments
(not to exceed 60 seconds in duration),
incidental performances of music dur-
ing broadcasts of public, religious, or
sports events, or brief performances
during news, talk, religious, and sports
programming of no more than 30 sec-
onds in duration.

(2) Population Count.
tion of:

(i) The number of persons estimated
to reside within a station’s Predicted
60 dBu Contour, based on the most re-
cent available census data; and

(ii) The nonduplicative number of
persons estimated to reside in the Pre-
dicted 60 dBu Contour of any Trans-
lator or Booster Station that extends a
public broadcasting entity’s signal be-
yond the contours of a station’s Pre-
dicted 60 dBu Contour.

(iii) In determining Population
Count, a station or a Translator or
Booster Station may use and report
the total population data, from a re-
search company generally recognized
in the broadcasting industry, for the
radio market within which the sta-
tion’s community license is located.

(3) Predicted 60 dBu Contour shall be
calculated as set forth in 47 CFR 73.313.

(4) Talk Format Station shall mean a
noncommercial radio station:

(i) Whose program content primarily
consists of talk shows, news programs,
sports, community affairs or religious
sermons (or other non-music-oriented
programming);

(ii) That performs Feature Music in
less than 20% of its programming annu-
ally; and

(iii) That performs music-oriented
programming for no more than four (4)
programming hours during the hours
from 6 a.m. to 10 p.m. each weekday,
with no two (2) hours of such program-
ming occurring consecutively, with the
exception of up to five (6) weekdays
during the year.

(5) Weekday shall mean the 24-hour
period starting at 12 a.m. through 11:59
p.m. on Mondays, Tuesdays, Wednes-
days, Thursdays and Fridays occurring

The combina-
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